
Welcome to today’s webinar! 
 

HOA and COA 

Foreclosures 
Zoiliss Rios 

February 15, 2018 



 Your phones are muted.  This allows a better recording. 
 
 

 In order to obtain a CE Certificate or CLE Credit, you must  
 listen to the webinar for a minimum of 55 minutes 
 obtain the password (provided at the end of the presentation) 
 follow the instructions as given 
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ATTORNEY INFORMATION 

Because of opinions expressed by the Texas Department 

of Insurance (TDI) concerning rebates, legal credit is 

available only to: 

 Attorneys who own title agencies that are Stewart Title 

Guaranty Agents 

 Attorneys employed by a title insurance agent licensed 

with Stewart Title Guaranty or Stewart entities 

 Fee attorneys who have an Escrow Officer license 

through a Stewart Title Agent or Stewart entity 

 

We welcome any other lawyers to listen, but cannot provide 

continuing education credit to you. 
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Homeowner 

Associations 

(HOA) and 

Condominium 

Owner 

Associations 

(COA) 

Foreclosures 

Zoiliss Rios 
Underwriter 
Southwest Regional Underwriting Office 

Stewart Title Guaranty Company 



Why is it important to review Homeowner 

Association (HOA) and Condominium Owner 

Association (COA) Foreclosures with you?  

Stewart Title Guaranty considers title acquired through 

foreclosure of a COA or HOA lien to be an extra-hazardous 

risk so it requires approval of a Stewart Senior Underwriter. 

 

 



Why is it important to review HOA and COA 

Foreclosures with you? 

  

HOAs are a frequent issue before the legislature with their 

overreaching of some HOAs.   

 

Issues as frivolous as hanging US or Texas flags, military 

branch flags, or paint color were accumulating fines by the 

HOA, and triggering foreclosures.  



Why is it important to review HOA and COA 

Foreclosures with you? 

  

Busloads of aggrieved citizens would go to Austin and testify 

to essentially the same things, over and over, using very 

similar stories.  

 

The legislature made many changes to protect citizens from 

HOA/COA foreclosures in the 2010-2011 sessions. 



Why is it important to review HOA and COA 

Foreclosures with you? 

 Federal Housing Finance Agency (FHFA) takes the position 

that a superior lien, such as a lien for unpaid HOA dues in 

certain jurisdictions, may not extinguish a mortgage or title 

held by Fannie Mae or Freddie Mac without FHFA consent.  

– FHFA relies on 12 U.S.C. §4617(j)(3).   

– Therefore, You must secure FHFA consent to foreclosure on 

a prior lien that will extinguish title or a lien held by Fannie 

Mae or Freddie Mac. 

 



What do HOAs and COAs provide? 

In some cases, services that were once the exclusive 

province of local governments became maintained by the 

association, including trash pickup, street paving, and 

lighting, to name a few. 

 

In addition, many HOAs and COAs also maintain swimming 

pools, tennis courts, playgrounds, and other amenities that 

most Americans cannot afford on their own, as well as 

provide security, social activities, clubhouses, walking trails, 

and more for the benefit of their homeowners and residents.  



What is an HOA or COA? 
HOA— 

an incorporated or unincorporated 

association owned by, or whose 

members consist primarily of, the 

owners of the real property 

covered by a Declaration and 

through which such owners, or a 

Board of Directors or similar 

governing body, manage or 

regulate a residential 

Subdivision Development 

 

COA— 

defined term under the Texas 

Uniform Condominium Act that 

refers to a Homeowners 

Association, organized as a for-

profit or nonprofit corporation, 

whose membership consists of 

the owners of all of the Units in 

a Condominium Development 



Why are there assessments? 

The Declaration of Covenants, Conditions and Restrictions 

(Declaration) for an association governed community 

generally requires each member of the association to pay 

assessments that are used to cover the expenses of the 

community. 



Examples of Common Expenses 

– landscaping for the common area  

– maintenance and upkeep of community amenities 

– insurance for commonly-owned structures and areas 

– restrictive covenant enforcement 

– mailing costs for newsletters and other correspondence 

– employment of  

• a management company 

• on-site manager 

• security personnel 

• gate maintenance 

– any other item delineated in the governing documents  



HOA and the Assessments 

• Assessments are the lifeblood of the associations. 

• Board of Directors have a duty to act in the best interest of 

their community. 

• They are obligated to make efforts to collect unpaid 

assessments and, in appropriate circumstances, to 

foreclose its Assessment Lien against a delinquent 

homeowner. 



What triggers an HOA or COA to foreclosure? 

 

If an owner of a property defaults on assessments due to a 

Texas Homeowner’s Association or Condominium 

Association, the association may foreclose on the property 

subject to the assessment lien. 

 

 Default—Failure on the part of a debtor/obligor to comply 

 with terms of debt and security documents, such as 

 scheduled installment payments, payment of taxes, or 

 maintenance of casualty insurance on the collateral 

 



Resources that Govern HOAs and COAs 

• The Texas Residential Property Owners Protection Act 

located under Title 11, Chapter 209 of the Texas Property 

Code governs Home Owner’s Association activities in this 

state.    

 

• The Texas Condominium Act was enacted in 1983. 

Subsequently, in 1993, Texas adopted a Condominium 

statute based on the model Uniform Condominium Act. 

 

• Texas’ Uniform Condominium Act “TUCA” became 

effective Jan. 1, 1994, as Chapter 82 of the Texas Property 

Code.  

 

 



Resources that Govern HOAs and COAs 

• Condominium Regimes created on or after Jan. 1, 1994 

are governed by TUCA as set forth in Chapter 82 of the 

Texas Property Code (the “Act”). Section 82.004 of the Act 

imposes a strict requirement for Condominium Regimes to 

adhere to the provisions of the Act without the possibility of 

waiver of those provisions by owners. This additional 

regulation of Condominiums represents a key distinction 

between condominiums and traditional homeowners’ 

associations. 

 



Where is an HOA’s Power of Sale found? 

In Texas, an HOA has the authority to collect assessments 

and place an assessments lien on residential properties if it’s 

authorized in its Declaration of Covenants, Conditions, and 

Restrictions (CCRs) filed at its formation of the subdivision.  

 



Where is a COAs power of sale found? 

 

COAs, on the other hand, get this right automatically from 

state law. (Tex. Prop. Code Ann. § 82.102(a)(2), § 82.113) 

A COA will also often include a provision in its declaration of 

Covenants, Conditions, and Restrictions. 

 



When is the lien perfected for an HOA? 

An HOA’s Declaration of Covenants, Conditions, and 

Restrictions will state that a lien is automatically created 

when the declaration is recorded, and state when the lien is 

perfected.  

 

Many HOAs will record a notice of assessments lien in the 

county records as well.  

 



When is the lien Perfected for an COA? 

 

State law provides that a COA lien is automatically created 

when the condominium declaration is recorded.  
(Tex. Prop. Code Ann. § 82.113(c)) 

 

This constitutes record notice and perfection of the lien.  

 

Unless the declaration provides otherwise, no other 

recordation of a lien or notice of lien is required. 

 



What is the lien priority if the HOA lien is 

Foreclosed? 

 

To find out the priority of an HOA lien, you must  check the 

association’s governing documents i.e. Declaration of 

Covenants, Conditions, and Restrictions (CCRs). 

This information could be found in a provision titled: 

– Subordination Clause 

– Conditions Clause 

 

 

 



What is the lien priority if a COA lien is 

foreclosed? 
Tex. Prop. Code Ann. § 82.113(b) 

A COA lien for unpaid assessments has priority over all other 

liens except: 

– a lien for real property taxes (and other governmental 

assessments) 

– a lien or encumbrance recorded before the declaration is recorded 

– a lien for the construction of improvements or an assignment of the 

right to insurance proceeds recorded before the date the 

assessment becomes delinquent (unless the declaration provides 

otherwise), and 

– a first mortgage or deed of trust recorded before the date on 

which the assessment becomes delinquent 



First Mortgage or Deed of Trust 

The 1st mortgage or deed of trust (as known in Texas) is the 

deed wherein legal title in the real property is transferred to 

the trustee(usually the lender), which holds it as security for 

the loan between the borrower and the lender.   

 

Equitable title remains in the borrower. 



First Mortgage or Deed of Trust 

Once the loan is paid off, title to the property conveys back  

to the borrower and full ownership lies with the borrower. 

 

That means that the COA assessment foreclosure does not 

cut off the rights of the purchase money lender/trustee to 

recover the funds owed. 



Possible Priority Of HOA Liens 

HOA assessment liens are contractual and relate back to the 

filing of the declaration creating the assessment and lien.  

Inwood North Homeowners’ Association, Inc. v. Harris, 736 

S.W.2d 632(1987). 

A preexisting Assessment Lien in favor of a Homeowners 

Association was superior to the Homeowner’s Homestead 

rights because the Assessment Lien had been in existence 

prior to the Homeowner’s ownership of the subject property, 

and the invocation of such Homestead status did not 

extinguish the preexisting Assessment Lien. 

  

 



Is there an automatic priority of first-lien Deeds 

of Trust? 

HOA 

Any subordination of 

assessment lien must be 

expressly stated in the 

associations declaration. 

 

COA 

First-lien Deeds of Trust have 

automatic statutory priority 

over subsequent assessments.   
Tex. Property Code § 82.113(b)(3).  

 



Can an HOA Foreclose on Assessment lien 

when the owner is current on Mortgage 

payments?  

 

A common misconception is that the association cannot 

foreclose if the owner is current with mortgage payments. 

 

The association’s right to foreclose has nothing to do with 

whether mortgage payments are current. 

 

The right is determined by the governing documents (CCRs). 

 



Charges an HOA May Include in its Lien 

To find out which charges an HOA may include in its 

lien, you must  review the association’s Declarations 

of Covenants, Conditions, and Restrictions. 

 

 



Charges the COA May Include in its Lien 

Texas law sets out the types of charges that a COA may 

include in the assessments lien. Unless the association’s 

governing documents provide otherwise, the lien may 

consist of: 

• unpaid assessments 

• late fees 

• interest 

• collection costs 

• attorney’s fees 

• other fees 

• fines 

• any other amount due to the COA by the homeowner  
(Tex. Prop. Code Ann. § 82.113(a)). 

 



 

HOA/COAs may not foreclose a lien for assessments that 

only consists of: 

• fines 

• attorney's fees that are solely associated with fines, or 

• amounts due to the HOA for compiling, producing, and 

reproducing its records. (Tex. Prop. Code Ann. § 209.009) 

 

 

 



Types of Foreclosure 

JUDICIAL  

Foreclosure of a lien 

through a civil suit 

culminating in an auction 

sale of the collateral by a 

sheriff or constable acting 

under judge’s order of 

sale. 

 

NON-JUDICIAL  

Trustee exercises a power 

of sale to conduct an 

auction sale of the 

collateral without the 

involvement of any court.  

 



Overview of What to Look For 

JUDICIAL LIEN FORECLOSURES:  
 

• Personal Service of Citation on the Debtor of the Petition to Foreclose. 

 

 

 

 

 



Overview of What to Look For 

JUDICIAL LIEN FORECLOSURES:  
 

• Personal Service of Citation on the Debtor of the Petition to Foreclose. 

• Judgment granting Foreclosure of the lien and ordering seizure and sale of the 

property. 

• Proper notices of Sale sent and published in newspaper over 3 consecutive 

weeks. 

• Sheriff’s/Constable Sale conducted at the appropriate place, day, and time. 

• Post Foreclosure Notice of Rights of redemption was sent by certified mail 

(HOA foreclosures only). 

• Right of redemption period has passed. (HOA 180 days) (COA 90 days) 

 

 



Overview of What to Look For 

 

NON-JUDICIAL LIEN FORECLOSURE 

• Authority to conduct non-judicial lien foreclosures in the Declaration for the 

HOA.  

• Additionally, an HOA non-judicial foreclosure needs a court order permitting a 

non-judicial foreclosure through a process called “expedited foreclosure”. 

• No restriction to conducting a non-judicial foreclosure in the Declaration for the 

COA. 

• For both HOA/COA foreclosures: must be conducted at the area designated 

by the County Commissioner’s Court resolution for foreclosure sales, with 

proper notices sent/posted, on the designated day, and time authorized by 

statute. 

• Post Foreclosure Notice of Rights of Redemption sent by certified mail. (HOA 

foreclosures only). 

• Right of Redemption period has passed. (HOA 180 days) (COA 90 days) 

 



HOA Foreclosure 

NON-JUDICIAL FORECLOSURE  

• For an HOA to have the authority to a non-judicial foreclosure the governing 

documents must expressly authorize it, but the HOA must first obtain 

authorization from the court through an expedited judicial procedure   
(Tex. Prop. Code Ann. § 209.0092)  

• Texas Rules of Civil Procedure 736 (TRCP 736) govern the expedited judicial 

procedure.  

• Expedited foreclosure under 736 is non-judicial foreclosure preceded by a 

District Court “mini-suit” that considers whether or not a Trustee’s Sale should 

be allowed to proceed. Much like the HEL suit for court permission to non-

judicially foreclose. 

 

 



Expedited Foreclosure 

Requirements:  

– Expedited hearing requires the HOA’s trustee sworn Application. 

– Forms for Application and Order have been promulgated by the Texas 

Supreme Court since 2012. Court Clerk’s citation to the debtor is done 

by mail, both certified and first class, not by personal service of 

citation. (This possible lack of due process is one of the reason that 

we are reluctant to insure.)  

– “Conformed” copy of Court Order allowing non-judicial foreclosure 

must be attached to the Trustee’s Deed when filed (TRCP 736.12). 

 

 



Foreclosure Sale:  

When?   

Between 10am and 4pm on the first Tuesday of the month. 

Where?   

Area designated by County Commissioner’s Court resolution 

for foreclosure sales. 

Notice of the Sale?   

At least 21 days before the Sale:  

1. posted at the courthouse, 

2. filed in the Office of the County Clerk, AND 

3. sent by certified mail to each obligor (maker, assumptor, or 

 guarantor) at last-known address of HOA’s records. 

 



Are there requirements for a COA to begin a 

Non-Judicial Foreclosure? 

 

• TRCP 736 Order permitting Non-Judicial Foreclosure is 

NOT required for a non-judicial foreclosure of a 

condominium assessment lien.  

• The authority to conduct a non-judicial foreclosure does 

NOT need to be expressly authorized by the Declaration of 

Covenants, Conditions, and Restrictions. 



COA Foreclosure 

Tex. Prop. Code Ann. § 82.113(e) 

A COA may foreclose its lien judicially (by filing a lawsuit) or 

non-judicially (without court supervision), except that the 

association may not foreclose a lien that consists only of 

fines.  

 



Right of Redemption Following Foreclosure 

 

Texas law provides homeowners with a redemption period 

following an HOA or COA foreclosure in certain 

circumstances.   

 

NOTE: There is no statutory right of redemption in 

foreclosures of other liens in the state of Texas 



Right of Redemption After Homeowner’s 

Association Foreclosure 

 

Timeline is triggered by subdivision HOA’s certified mailing of 

post-foreclosure notification: 

1. Foreclosed owner – 180 days   

2. “Cut-off” lienholder – 90 to 180 days 

3. Add 10 days when an HOA redemption quote is requested 

 
Tex. Property Code § 209.011(c) 

During the redemption period, purchaser at HOA foreclosure of an 

assessment lien may not transfer ownership to anyone other than 

the redeeming owner. 

 

 

 

 



Right of Redemption After Condominium 

Association Foreclosure 

 

A residential use unit condominium owner has: 

• a 90-day right to redeem the unit 

• date of the foreclosure sale triggers the redemption 

timeline 

• no post-foreclosure notification to the foreclosed owner or 

lienholder is required. Property Code §82.113(g)   

• right of redemption in both judicial and non-judicial 

foreclosures of the association’s assessment lien  
Property Code §82.113(e) 

 

 



Purchaser of a COA foreclosed condominium 

Property Code §82.113(g)  

Prohibits a Purchaser of a COA foreclosed condominium 

from transferring ownership to anyone other than a 

redeeming prior owner during the 90-day redemption period.   



Cost to Redeem 

Tex. Prop. Code Ann. § 209.011(d), § 82.113(g) 

To redeem the property if the HOA or COA purchases the 

property at the foreclosure sale the owner must repay: 

– all amounts due to the association at the time of the 

foreclosure sale 

– interest 

– reasonable attorney's fees and costs 

– any assessments levied after the foreclosure sale 

– and any reasonable costs incurred by the association, 

including maintenance and leasing costs  

 



Do owners redeem? 

• Usually if an owner is delinquent on assessments that is 

not the only debt behind in their life. 

 

• The amount of delinquent assessments collection costs 

become insurmountable. 

 

• An estimated 50% of homeowners may be in the financial 

position to redeem. 



HOAs and COAs are Usually the Purchaser 

Why? 

• It is rare that Investors or potential homeowners are willing 

to purchase. 

• In order to sell the property the underlying mortgage lien 

must be satisfied. 

• Not many potential buyers are able to buy a property cash 

which is usually required when purchasing a property 

subject to a mortgage. 

• Lenders, generally, are unwilling to finance a real property 

transaction unless all prior liens attached are satisfied.  



A Look Into the Mind of an Underwriter 

 

Although the right of redemption period is short, there is risk 

of litigation on the basis of adverse possession in a non-

judicial foreclosure.  

 

In a judicial foreclosure, situations when citation of service 

on the homeowner was not by personal service, but rather 

substitute service there is a risk of litigation based on lack of 

due process. 

 



What you need to request a Senior Underwriter 

to review a HOA/COA Judicial Foreclosure 

 

JUDICIAL FORECLOSURE 

• Personal Service of Citation on the Debtor 

• Judgment granting Foreclosure of the lien and ordering seizure and sale 

of the property 

• Proper notices of Sale sent and published in newspaper over 3 

consecutive weeks 

• Sheriff’s/Constable Sale conducted at the appropriate place, day, and 

time 

• On HOA Foreclosures only, a Post Foreclosure Notice of Rights of 

redemption sent by certified mail to the debtor’s last known address 

• Right of redemption period has passed 

 



What you need to request a Senior Underwriter 

to review a HOA/COA Non-Judicial Foreclosure 

 

NON-JUDICIAL FORECLOSURE 

• a deed from the HOA/COA to a bona fide purchaser 

after the period of redemption has prescribed 

• 3 years has passed from the filing of the deed 

 
 



Things to Remember 

• The deed from the HOA/COA is the document required for 

the running of the 3 year statute of limitations. 

• In an adverse possession claim, an owner has a time 

period prescribed by one of three statutes of limitation to 

defeat the possessor’s claim or lose title.  
Tex. Civ. Prac. & Rem. Code § 16.024 (Three-Year Statute) 

• There is a 3 year period for a person to seek a new trial 

alleging lack of due process of law.  

 Example: 3 year time period would apply in a judicial foreclosure  

 situations when citation of service on the homeowner was not by 

 personal service, but rather substitute service even when approved 

 by the trial court.   

 



What if there was substituted service on a 

Judicial Foreclosure and 3 years haven’t 

passed?  

 

A Senior Underwriter may take it into consideration to insure 

the transaction, but with an Exception in Schedule B: 

 

 Loss, cost, damage or expense arising out of any 

 allegation that the judgment rendered in Cause ______, 

 styled ______ v.  ______ is void or voidable because of a 

 lack of due process of law.  

 



REQUIRED: SENIOR UNDERWRITER 

APPROVAL  

 

STEWART BULLETIN SLS2016004 

Company considers title acquired through foreclosure of a 

condominium or homeowners association lien to be an extra-

hazardous risk. You may not insure a property where the 

search reveals a foreclosure of a condominium association 

lien or homeowners association lien without approval of a 

Stewart Senior Underwriter. 



Contact Information 

Zoiliss Rios 

Underwriting Counsel 
 

Stewart Title Guaranty Company  

San Antonio, Texas 

210.590.1981 

zoiliss.rios@stewart.com 
 

mailto:zoiliss.rios@stewart.com


Per the TDI and the State Bar, in order 
to obtain a CE Certificate or CLE Credit 
you must: 

– listen to the webinar for a minimum of 
55 minutes 

–obtain the password (provided at the 
end of the presentation)  

– follow the instructions as given 
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To Receive CE Credit 
Each individual seeking credit hours must send their own certificate request to: 

CEcertificate@stewart.com  

Please include the following information: 
• Provide only this Presentation Name in the Subject Line of your e-mail – “HOA and 

COA Foreclosures” 
In the body of your e-mail: 
• Name of Participant (as it appears on your Escrow Officer License); 
• Presentation PASSWORD given at the end of the webinar; 
• License Number Only (located on left side of Escrow Officer Certificate of License – 

for example:   License Number: 1234567-890123) 
 

For Attorney CLE Credit also include: 
• Texas State Bar Number 
• Affiliation with Stewart 

– Employed by Stewart Title Guaranty Company; 
– an affiliate; or 
– a Stewart agent 

 

For more details, see the  CE and CLE FAQs at: 
 

 http://www.stewart.com/en/stg/texas/education/texas-tips/ce-cle-faqs.html 
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Recordings 

www.stewart.com/texas  

Under “Texas TIPS” tab 

• Posted online 10 days after live presentation 

• Other current courses available 

 

Certificates  

• Processing can take up to 10 business days. 

• Contact us if you haven’t received your 

certificate after the allotted processing time. 

CEcertificate@stewart.com  
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Join us for the next Texas TIPS webinar! 
 

  March 15, 2018 

P-53 Update 
(2018 Ethics Course) 

 

Dawn Lewallen and 

John Rothermel 

 
 

For Questions/Comments Email 

 john.rothermel@stewart.com  

 or 

  heidi.junge@stewart.com  
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